
1200 NEW HAMPSHIRE AVENUE, N.W.• SUITE 800· WASHINGTON, D.C. 20036.6802

TELEPHONE 202· 776·2000 • FACSIMILE 202·776·2222

J.G. HARRINGTON
DIRECT DIAL 202.776·2818

J h a rr i ngt o@dIalaw.com

Dow, LOHNES & ALBERTSON,
ATTORNEYS AT LAW

WASHINGTON, D.C.

PUC

ONE RAVINIA ORIVE . SUITE 1600

ATLANTA, GEORGIA 30346·2108

TELEPHONE 770·901·8800

FACSIMILE 770·90[·8874

October 8, 1998

VIA HAND DELIVERY

Magalie Roman Salas, Esquire
Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: Oral Ex Parte Presenta~~S)ll

CC Docket No. 96-45
AADIUSB File No, 98-37

Dear Ms. Salas:

On Wednesday, October 7,1998, Kenneth D. Salomon and Leonard J. Kennedy ofthis office,
counsel for the Iowa Telecommunications and Technology Commission (the "ITTC"), met with
Thomas Power, Legal Advisor to Chairman William E. Kennard, Kyle D. Dixon, Legal Advisor to
Commissioner Michael K. Powell and Paul Gallant, Legal Advisor to Commissioner Gloria Tristani,
regarding the above-referenced matter. During the meeting, they discussed the nature of the IITC's
request, the standards for determining whether an entity is a common carrier or a private carrier under
existing precedent and the nature of the services provided by the Iowa Communications Network.
A copy of a handout provided to Mr. Power, Mr. Dixon and Mr. Gallant which describes the
substantive aspects of the meeting, is attached.

Pursuant to Section 1.1206(b) of the Commission's Rules, an original and one copy of this
letter are being submitted to the Secretary's office and copies are being provided to Mr. Power, Mr.
Dixon and Mr. Gallant. Please inform me ifany questions should arise in connection with this filing.

Respectfully submitted,

~on
JGH/lsr

cc (w/o attach.): Thomas Power, Esq.
Kyle D. Dixon, Esq.
Paul Gallant, Esq. ~o. ot Copies rec'd 0.,... (
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IOWA COMMUNICATIONS NETWORK
REQUEST FOR DETERMINATION OF CARRIER STATUS

CC Docket No. 96-45 AAO/{ iSB File No. 98-37
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PRINCIPLES OF USE OF THE NETWORK

The Iowa Communications Network ("ICN" or the "Network") is a unique state-owned entity
that provides telecommunications ana related services to higher education institutions, education
agencies, schools, libraries and health care institutions in Iowa. ICN's services are provided over
a network that includes some elements purchased from other carriers and some elements owned
and operated by ICN, i.e., significant fiber capacity, switches and high speed data hubs across the
State. The foHowing is a description of the general principles surrounding the use oflCN's
services. As DESCRIBED BELOW, ALL ENTITIES ELIGIBLE FOR SUPPORT UNDER THE

COMMISSION'S SCHOOL, LIBRARY AND RURAL HEALTH CARE RULES ARE FREE TO CHOOSE TO

USE OR NOT TO USE ICN's SERVICES AT ANY TIME.

Optional Use

Most entities served by ICN can choose whether or not to use ICN's services at will. There is
only one class of user that is restricted in its use of the Network, namely higher education
institutions. Higher education institutions are not eligible to participate in the schools and
libraries program and, in any event, all but two of the Iowa higher education institutions opted to
connect to the ICN.

> Pursuant to Section 80.9(1), schools, libraries, health care providers and state
agencies are not required to purchase any supported services from ICN. Rather,
schools, libraries and health care facilities (hospital or physician clinics) are free
to choose ICN and the services offered. IOWA CODE § 80.9(1). Schools, libraries
and health care facilities were not and are not subject to any deadline for "opting
in" to ICN.

ICN's telemedicine services are available to any facility that has a doctor and
ICN's distance learning services are available to all providers of educational
services, including colleges, public and private elementary and secondary schools
and even home schoolers.

Schools, libraries and health care institutions (hospitals and physician clinics) can
opt out oflCN freely, without obstacles. Indeed, the statute permits these entities
to choose whether or not to use ICN. See IOWA CODE § 80.9(2) (describing scope
of waiver requirement); IOWA CODE § 8D.9( 1) (describing class of entities subject
to § 80.9(2), and excluding schools, libraries, health care institutions and other
listed entities from that class).
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The Iowa statute contains a nominal requirement f(Jr certain agencies to use the Network. fn
practice. these agencies are effectively free to opt OLlt upon request.

>- The only agencies that are required to use fCN absent a waiver are higher
education institutions and area education agencies that opted in to the Network.
IOWA CODE § 80.9(1). Other users, including schools, libraries, health care
facilities, state agencies and federal agencies, are not subject to any requirement to
use ICN.

The agencies that are subject to the required use provision can terminate their
service from the ICN on various grounds. including: (1) the user can obtain the
services at a lower cost from another provider; (2) the user has a contract with a
different provider in place; and (3) the contract with ICN does not cover all of the
user's needs. In other words. the statute provides that an ICN user can use
another provider - without any penalty- whenever doing so is advantageous,
and better terms than are available. fOWA CODE § 8D.9(2).

While Section 80.9(2) is characterized as a "waiver" provision by the statute, the
users seeking to opt out of ICN are not subjected to any significant scrutiny when
seeking to obtain services elsewhere. Indeed, every "waiver" request filed under
Section 8D.9(2) has been granted and many of the private colleges - eleven to be
exact - that have certified that they intended to use the Network have chosen not
to do so.

Limits on the Use leN Service by Otherwise Eligible Entities

There is a very limited number of entities that were required by Iowa statute to decide by July 1,
1994, whether to use the Network. IOWA CODE § 80.9(2).

>- Only higher education institutions and area education agencies were subject to the
July 1,1994 statutory opt in restriction. fOWA CODE § 8D.9(1).

The purpose of this provision was solely to advise the State whether ICN fiber
should be extended to the institution.

The overwhelming majority of users can opt in and out of the Network. Indeed,
schools, libraries, health care institutions (hospitals and physician clinics), state
agencies and federal agencies were not subject to the July 1, 1994 opt in provision
and can choose whether or not to use the Network without restriction.
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> In practice, all area education agencies 111 the State oflowa chose to use leN by
the July 1, 1994 selection date. Among Iowa education institutions. only two
private colleges did not choose to certi f\ The choice of whether or not to opt in
belonged entirely to the institutions.

Many of the higher education institutions that opted in to ICN do not, at present.
use any ICN services. These colleges and universities retain the ability to use
lCN whenever they deem it advantageous to do so.

Even if the Commission were to detennine that ICN was not a carrier for higher
education institutions, ICN is nonetheless a carrier for all other Iowa entities
eligible for universal service support. Indeed, it has never been the case that an
entity must serve the entire public before it can be a carrier. Rather, it is well
established that a carrier may choose to accept only certain types of businesses or
customers so long as it accepts those types of customers indifferently. An entity
may be a common carrier even though the nature of the service rendered is
sufficiently specialized as to be of possible use to only a fraction of the total
population.
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by each of the appointing authontleg under subsec­
tion 1. Additional ex officio, nonvoting members
may also be appointed to the regional telec.ommu­
nicatioR$ councils. The regional telecOlDmunic.a­
tions counc:i.ls shall advise the education ~ecom­

munications council on the aBee.6JDeo.t of local
educational needs. and the cooC'dination of pro­
gnm activities induding ~wiDg.The commu­
nity college located in the merged area ofa regional
~mmWlicationecouncil ahall staff aDd laali­
tate u.. activities of the council. The com.munity
coUete and the council may enter into a chapter
28E agreement Jor such arrangemel't.

3. The community co1lege in each ofthe merged
areas shall be r~sponsible for switching of Parts II
and III of the network and for facilitating the or­
ganization and meetings of the regional telecom­
munications council.

94 Acts, ch 1184, §7

80.6 Advisory gJ'Ollp6 establisbed.
1. The commission shall establish aD advisory

group to examine the use of the network for
telemedicine applic:atiooa. The advisory group
shall consist of represent&tiw8 of hospitals and
other health care facilities as determined by the
commission.

2. 'I1le commission may establish other adviso­
ry committees as nec:es..ry repreunting autho­
rized. users of the network.

94 Ads. eh 1184, t8

8D.7 T.leeoa:uluIDicatiol1$ advisory oom­
mlttee.
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repreeent specific te1eooIDlllUDicatiooa i.I1dWJtr1es
or 1*"I01LI with t«bnical experti.ee relatecl to the
~k.
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authorized w be otTered access pursuant to this
chapter as of May IB, 1994, shall certify tD the rom·
mission no later than July 1, 1994. that the ag1!.Qcy
is a part of or intends to become a part of the net·
work. Upon receiving sllch certification from an
agency not a part of the network on May 18, 1994,
the commission shall provide for the cooDedion of
such &I'!~ I!L3 &OOn 88 prac:tieaJ. An agency which
does not CC!rtify to the commission that the agency
.G a part of or intencb to become a part of the net-­
work as required by thi3 subsection shall be pro­
hibited from using the network.

2. Q.. A private or public agency which certifies
Ul the commiaeion pUrGuant to subaec:tion 1 that
the aglmcy is a part ofor intends to become 8 part
of the network shall use the network for Illl video.
data. and voice requirements of the agency unl4lss
the private or public agency petition.e the commIs­
sion for a waiver and one of the following applies:

(1) The costs to the authorized user (or services
provided on the network are not competitive with
the same servicee provided by another provider.

(2) The authorized user is under contl'act with
another provider for such 'leI"V'ica. provided the
contract was entered into prior to April 1. 1994.
The agency shall use the network: tor video. data.
and voice requirements which are not provided
pursuant tD such contract.

(3) The authori%ed ueer has entered into an
agreement with the c:ommiaeion to become part of
the Mtwork prior to June 1, 199f. which d.oe& not
provide for use oC the network for aU video, data.
and voice reqWremeau of the qeGCY. The commi&­
liOD may enter into an..._t deecribed in this
aubpancTapb upon a detenDiDation that the use
of the network for all video, data. aDd voies Fe­

~teof the arency would not be in the beet
interests of the apDC)'.

b. A pri..te or public apncy shall petition the
commission for & waiver oCtile requirement to use
the Detwork as pf'ClTided ill paracn.pb -0-. it the
&pDq detenniDe.s that pancreph ·0-, .ubpara-
erallb (l) or (2) .pp1iee. The~ .-u ee·
tUIiIIb by nJe • nftew~ ~
u.- eppIicaIioD ot - 1IIIIr:. wWber
,...... ·o·, Cl)or(2) An
....... -- bJ tJ. ....; too be
UDder ClGQtnd for nch " ~ in
....pb ·0· (J). _tel'
iato aaother 00Iltn.ct lIpoa the apIntioG IIIN:h
coatnct. but ebaD atilbe the aetwurk .. n.c:h
.......- .. pIVrided m tbi8 .... am- para­
snPh -0-, IIIbperqrapb (1), app1iee.

9' Ada, c:h 1184, 111

AD.IO a.port GI ......... ..,. ....-e-=­
A .tate ...,. wbidl it .. put ." the aetwork

aIWl annuallY pro¥icIe .. writCa ....,.n to tbI em­
en)_bl,y~lbel."""""'''
eodahwl with t.be......,-...ofthe...L
The nport abaJl be deImred OIl orbe&n JUaary
15 for tM~ 6Ical,ear of tile atate ageDC1.

94 kte. ch 1184. §l2


